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v. Boddington L,. R. 6 P. D. 13; Wales v. Wales, 119 Mass. 89; Garnett v. 
Garnett, 114 Mass. 347, 19 Am. Rep. 369; Graves v. Graves, 108 Mass. 314. 
Where the husband dies before the decree nisi is made absolute, the wife is 
entitled to the rights of a widow. Chase v. Webster, 168 Mass. 228. Only a 
decree absolutely sundering the marriage can deprive a wife of her dower 
right. Reynolds v. Reynolds, 24 Wend. 193 ; Cooper v. Whitney, 3 Hill 95 ; 
Van Cleaf v. Burns, 118 N. Y. 549, 23 N. E. 881, 16 Am. St. Rep. 782. Under 
this construction of the statutes it becomes possible for a guilty wife to ob- 
tain dower after the interlocutory decree is made, provided that the husband 
dies within the three months set for the making of the absolute decree, and 
this in spite of the provision in §1774, Code Civ. Pro. that after an interlo- 
cutory decree the person against whom such decree is rendered shall have no 
lien upon the property of the party succeeding in the action. 

Evidence — Difference Between Burden of Proof and Burden of Evi- 
dence. — The plaintiff sued the defendant on an alleged written guaranty of 
the payment of certain notes, and made out a prima facie case by putting 
the instrument in evidence. The subscribing witness was then called and 
testified that when the instrument was executed and delivered, it did not 
contain the last four words "and will guarantee them" now appearing upon 
it. There was evidence on both sides of this issue. The plaintiff contends 
that the lower court's instruction, to the effect that the burden of proof was 
upon the plaintiff, as to this issue, was error. Held, that the instruction was 
correct. Foss v. McRae et al. (1009), — Me. — , 73 Atl. 827. 

There is much confusion in the cases, as to the meaning of the phrase, 
"burden of proof." This is due to the fact that many courts give the phrase 
two entirely different meanings, (1) as indicating a necessity to establish a 
fact by evidence which preponderates or (2) as indicating a necessity, which 
rests upon a party, to create a prima facie case in his favor or to overthrow 
a prima facie case, already created against him. 16 Cyc. 926; Ruth v. Krone 
et al. (1909), — Cal. App. — , 103 Pac. 960. The courts of a large number of 
states are getting rid of such confusion, by using this phrase in the first 
sense only. Such courts give to the phrases, "burden of evidence" and 
"weight of evidence," the second meaning. "While the burden of evidence 
may be said to have shifted from the plaintiff to the defendant, when she had 
made out a prima facie case, and from the defendant to the plaintiff, again, 
when their evidence had overcome the prima facie case, the burden of proof 
had not changed at all. * * * A plaintiff, however often the evidence shifts, 
must upon the whole, persuade the jury, by legal evidence, that his conten- 
tion is correct. * * * The risk of non-persuasion, is the burden which he 
must assume." Foss v. McRae, supra; Buswell v. Fuller, 89 Me. 600; Cen- 
tral Bridge Corp. v. Butler, 68 Mass. 130; Little Pittsburg Con. Min. Co. v. 
Little Chief Min. Co., 11 Colo. 223; Pease v. Cole, 53 Conn. 53. 

Evidence — Proof of Death — Privileged Communications Between Hus- 
band and Wife. — The plaintiff's husband left his home in Port Huron, 
Mich., for Seattle, Wash., in March, 1900. The plaintiff received letters 



RECENT IMPORTANT DECISIONS 



245 



from him until Oct., 1900, since which time she has neither heard from- him 
nor been able to get any knowledge of his whereabouts. The plaintiff sues, 
as beneficiary in an insurance policy taken out by her husband in the de- 
fendant company, before he left for Washington, and bases her right of ac- 
tion of Comp. Laws, §1225, which establishes a presumption of death after 
seven years' unexplained absence. Held, that the letters were properly ad- 
mitted in the evidence to strengthen the presumption of death, over the 
defendant's objection that they were between husband and wife and there- 
fore privileged. Samberg v. Knights of the Modern Maccabees (1909), — 
Mich. — , 123 N. W. 25, 6 Det. Legal News, 677. 

Letters passing between husband and wife, are communications within 
the meaning of the privileged communication rule. Derham v. Derham, 125 
Mich. 109; Wilkerson v. State, 91 Ga. 729; Scott v. Com., 94 Ky. 511; State 
v. Ulrich, no Mo. 350; Lanctot v. State, 98 Wis. 136; Mitchell v. Mitchell, 
80 Tex. 101. In regard to communications between husband and wife, Comp- 
Laws, §10213 provides, "nor shall either, during the marriage or afterwards, 
without the consent of both, be examined as to any communication, made 
by one to the other during the marriage." This privilege is the privilege of 
the person making the communication and can only be waived by him per- 
sonally. After the death of the party making the communication, it can 
never be testified to. Maynard v. Vinton, 59 Mich. 139. Though the statute 
says "any communication," the Michigan court has held that it is but declara- 
tory of the common law, and that only communications of a confidential 
nature are privileged. Hagerman v. Wigent, 108 Mich. 192. This interpre- 
tation of the statute is the one generally adopted. Aveson v. Kinnaird, 6 
East 194; Nolen v. Harden, 43 Ark. 307; Spitz's Appeal, 56 Conn. 184; Ger. 
Ins. Co. v. Paul, 2 Ind. Ter. 625; Crook v. Henry, 25 Wis. 569; Darrie'r v. 
Barrier, 58 Mo. 222; Troy Fertiliser Co. v. Logan, 90 Ala. 325; Reynolds v. 
State, 147 Ind. 3; Elswick v. Com., 13 Bush (Ky.) 155; Babcock v. Booth, 
2 Hill (N.Y.) 181; Stober v. McCarter, 4 Ohio St. 513 ;Seitzv.Seits, 170 Pa. St. 
71; Eddy v. Bosley, 34 Tex. Civ. App. 116; In re Buckman's Will, 64 Vt. 313. 
The letters, in the case under discussion, were introduced merely to show 
the friendly relations existing between the husband and wife, at the time of 
the disappearance. In the following cases, "any communication," has been 
held to include all communications, whether confidential or not. People v. 
Mullings, 83 Cal. 138; Com. v. Hayes, 145 Mass. 289; Newstrom v. St. Paul 
etc. R. Co., 61 Minn. 78; Campbell v. Chace, 12 R. I. 333; Brewer v. Fergu- 
son, n Humph. (Tenn.) 565; Hertrich v. Hertrich, 114 Iowa 643. 

Homestead — Fraudulent Conveyance — Right of Wife. — A member of a 
partnership contracted for the purchase of land, paying a portion of the pur- 
chase price and building a house on the premises. The partnership and both 
partners became insolvent and the wife of this member, with his consent, 
paid the remainder of the purchase price out of moneys borrowed on her 
personal note and took the title in her own name. The husband died be- 
fore the settlement of the partnership affairs and the wife made application 



